Quadal upe, California

STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

L & CHARVESTING INC, Case No. 93-PMI-SAL

Enpl oyer,

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

19 ARB \b. 19
Decenber 17, 1993

Lhi on.

_— N N e e N N N N N N
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This case is before the Board on the Mition to Deny Access filed
by L & C Harvesting, Inc. (L & Cor Ewloyer). The notion seeks to deny
the Uhited Farmnorkers of Anerica, AFL-A Q (URWor Whion) fromtaking
access to L & Cs enpl oyees because UFWagents took access to its enpl oyees
W thout having conplied wth the Board s access regul ati ons. The UFWTfil ed
a response on (ctober 15, 1993.

Facts

L & Charvests produce in the Santa Mria area. Like nany
ot her vegetabl e growers and harvesters in the Santa Maria area, its
enpl oyees work in large fields that are divided into small plots, which may
be | eased to nany different growers. The sane srmall plot nmay be | eased by
different growers in the course of a year.

In Septenber 1993, the UWFWfiled and served Notices of Intent
to Take Access (NA) at several growers and harvesters in the Santa Maria

area. The UFWfiled an NA for Rancho Harvesti ng,



whi ch had been working in the sane field in a nearby plot. The UFW
served no notice of intent to take access at L & C

h Septenber 23, 1993, UFWagents Eic Chavez and Zenon O uz
Baltazar and three other unidentified persons wth thementered a field
belonging to JAB Farns. An L & Ccrewwas working in plot nunber 10 in
that field. Chavez states wthout contradiction that the UFWhad taken
access to Rancho Harvesting enpl oyees in the sane field the day before.

L & C crew boss Ednundo Cal deron tol d the UFWaccess takers
that they had no authorization to be in the field. Calderon states that
they replied they had every authority to enter the field. The Enpl oyer
does not contradict Chavez' statenment that the UFWagents asked L & Cs
crew bosses what conpany the enpl oyees worked for, and that the crew bosses
refused to give the Enpl oyer's nane. Chavez states that the crew bosses
said they had radi oed a supervisor and the ower, who were both on their
way.

The UFWor gani zers took access to the crew which was then,
according to Chavez, on its lunch break. The UFWaccess takers spoke to
the L & C enpl oyees for about 15 m nutes.

As the UFWorgani zers started to | eave, an unnaned L & C
supervisor arrived in a pickup truck and encountered Chavez and Bal tazar on
aroad wthin the field. The supervisor stopped his truck, blocking the
road, and told Chavez and Baltazar they had no right to be there. The

supervi sor declined to give the Enpl oyer's nane.
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A short tine later, L & Cower Mary Jorge arrived. Jorge asked
the two UFWrepresentatives for identification, stating that she wanted the
information so that she could file a notion to deny access wth the ALRB
They pointed to UFWbadges wth nanes printed on them and showed
phot ogr aphi c identification. According to Jorge, when she asked t hem what
they were doing, they replied they were trying to leave, but that their
exit was bl ocked by the supervisor's truck. Jorge states that she said
that the road they were on was bl ocked in only one direction, and they
could exit by heading in the opposite direction

Jorge asked if the UFWhad filed an NAas to L & Cor to J(B
Farns, which owned the field they were in. Chavez and Bal tazar replied
that they thought they were on property bel onging to San Ysidro Farns, and
that they had not seen a sign indicating JOB Farns was the ower of the
field.

Chavez and Baltazar told Jorge that the crew boss had refused
totell themthe nane of the crews enployer. Chavez and Bal tazar further
stated that they had thought the enpl oyees worked for Rancho Harvest, and
that the UPWhad taken access to Rancho Harvest enpl oyees in the sane field
the day before pursuant to an NA namng Rancho Harvest. Jorge told Chavez
and Bal tazar that Rancho Harvest had a crewworking in the sane field
further down the road, and directed themnot to return to L & C unl ess they
conplied wth the I egal requirenents for taking access. Chavez states that

the UFWaccess takers apol ogi zed for
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mstakenly visiting the L & C crew

L & C does not conplain that the nunber of access takers was
excessi ve for the nunber of enpl oyees working, nor does it claimthat work
was di srupted during the access taking.

Parties' Positions

The Enpl oyer seeks an order barring Chavez and Bal tazar from
taking any access in the Salinas ALRB Region for a nonth, and barring the
UFWfromtaki ng any access to its enpl oyees for six nonths. The UFWar gues
that the failure to conply wth the access regul ati ons was uni ntenti onal
and the interruption of L & Cs operations, mninal. It further argues
that the Board s regul ations allow a denial of access only after notice and
heari ng.

D scussi on

The access at issue here is "organi zational " or
prepetition access, regulated by the Board's regulations at Title 8,
Galifornia Gode of Regul ations, section 20900, et seq. It thereforeis
subj ect to Board proceedi ngs on notions to deny access, unlike post
certification access and stri ke access, which the Board has determned it
had no jurisdiction to regul ate outside the context of an unfair | abor
practice or representation proceeding. (D Arrigo Brothers. Admn. Qder

No. 91-7; The Herb Farm Admn. Qder No. 91-5.)

The Board' s regul ati on governing denial of organi zi ng access (8
CGal . Gode of Regs. sec. 20900(e)(5)(A)) provides that |abor organizations

nay be barred fromtaking access under the
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regul ations for an appropriate period if they repeated y viol ate the access
regul ation. |Individual organi zers nay be barred fromtaki ng access w t hout
the show ng of repeated violations. Section 20900(e) (4) (O provides that
the right of access shall not include conduct disrupting the enpl oyer's
property or agricultural operations, including the destruction of crops or
nmachi nery or preventing the boardi ng of busses.

In dealing wth notions under the access regul ations as
di stingui shed fromallegations that the taking of access invol ved unfair
| abor practices or objectionable conduct interfering wth an el ection, the
Board has hel d that access coul d be deni ed even where the msconduct did
not constitute restraint or coercion or grounds for setting aside an
election. (Ranch No. 1 (1979) 5 ALRB No. 36.) Ve held that access wll be
denied as a sanction for failure to conply wth the Board's regulations if
there is a significant disruption of agricultural operations, the access
takers intentional ly harass the enpl oyees, or there is an intentional or
reckl ess disregard of the access regulations. (ld.., at p. 3.)

Here, the Enpl oyer's evidence is insufficient to establish that
the failure to conply wth the access regul ati ons was ot her than
unintentional. As noted above, at least in the Santa Maria area, |arge
vegetabl e fields are divided into snall plots. The sane snall plot nmay be
farmed by different farmers wthin a few weeks of each other. The
Enpl oyer' s decl arations do not establish that the UFWaccess takers

del i beratel y di sregarded
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a clear and unanbi guous indication that the enpl oyees coul d not be a Rancho
Harvesting crew The L & C crew bosses declined to tell the Uhion the nane
of the Enpl oyer, |eaving contact wth the enpl oyees as the only neans to
determne if this was a crewthat the Lhion had a right to take access to
under its NA Mreover, the declarations provide no indication of
har assnment of enpl oyees, nor of disruption of work.

Wiile the Lhion had a duty to take access only where it had
given notice, thereis noindication that it deliberately or reckl essly
di sregarded any clear notice that the enpl oyees worked for an enpl oyer for
whi ch no NA had been filed. The supporting declarati ons show that the
access takers |left as soon as it was disclosed to themthat the crews
enpl oyer was not one it had filed an NA Absent a pattern of repeated
"accidental " visits to this enployer or to other enpl oyers for which no NA
had been filed, or other evidence of deliberate disregard for the Board' s
access regul ations, the Ranch Nbo. 1 criteria are not net.

Accordingly, we wll dismss the Mtion to Deny Access because
the Enpl oyer's declaratory support failed to establish a prima facie case

under the standards set forth in Ranch No. 1, supr a.I

Iy
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! Moreover, had the Enpl oyer succeeded in nmaking a prina faci e show ng
under Ranch No. 1, supra, access nmay be denied only after notice and heari ng.
(8 CGal . Gode of Regs., sec. 20900(e)(5)(A.)

-6-

19 ALRB No. 19



It is hereby ordered that the Enpl oyer's Mtion to Deny
Access i s di smssed.

DATED Decenber 17, 1993
BRICE J. JANA AN (hai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber
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CASE SUMVARY

L & C Harvesting, Inc. (ULhited Case No. 93-PMI-SAL
FarmWrkers of Anerica, AFL-A Q 19 AARB Nbo. 19
Backgr ound

The Bwloyer (L & O is a harvester of vegetables in the Santa Mari a area.
It works infields that are divided into snall plots and | eased to growers.
h Septenber 23, 1993, Lhited FarmWrker (URW access takers visited an L
& Ccrewin afield belonging to JAB Farns. No Notice of Intent to Take
Access (NA) had been filed namng L & Cor J@B Farns. The UFWhad fil ed
NAs for Rancho Harvesting, another enpl oyer working in the sane field. By
its notion to deny access, L & C sought to bar all access by the UFWin the
Board's Salinas Region for one nonth, and by the individual access takers
to its enpl oyees for six nonths.

The BEnpl oyer' s supervisors told the access takers that they had no right to
take access but declined to tell the access takers their enpl oyer's nane.
The access takers proceeded to talk to the crew for about 15 mnutes before
| eaving. Nb evidence that any ongoi hg work was di srupted was present ed,
and the UFWs assertions that the crewwas on its lunch break were uncon-
tradicted. No evidence that the access takers harassed the enpl oyees or of
what was said by the access takers was presented. Wen higher levels of L &
C supervisors arrived, the UFWasserted that it had taken access to a
different enployer's crewin the sane field the day before, and that the
access takers had not seen signs indicating that the | and bel onged to JCB
Farns. The UFWaccess takers showed phot ographi c identification upon
request, and left after a brief conversation wth one of the Ewl oyer's
OWners.

Boar d Deci si on

The Board found that the notion' s declaratory support failed to establish
grounds for a finding of inproper taking of access sufficient to warrant
the sanctions requested in the notion. The Board s standard for inposing a
sanction for inproper access, set forth in Ranch No. 1 (1979) 5 ALRB No.

36, require a showng of deliberate disregard for the access regul ati ons,
disruption of work or harassnent of enpl oyees. Here, the access takers did
not appear to have deliberately disregarded the access regul ations, and no
i ndi cation of harassnent or disruption of work was shown by the
declarations. The Board therefore denied the Mti on.

* % *

This case summary is furnished for infornmation only, and is not an official
statenent of the case, or of the ALRB
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